
1 
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REPORT TO CABINET 
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Subject: Implementation of civil penalties and rent 
repayment orders under the Housing and 
Planning Act 2016 

Presenting Cabinet 
Member:                               

Cllr Kerrie Carmichael and Cllr Elaine 
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and Public Health and Protection 

Director:                               
 

Executor Director – Adult Social Care, 
Health and Wellbeing – David Stevens 
Director of Prevention and Protection – 
Stuart Lackenby 
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and Date: 

Cllr Carmichael – 10/01/2018 
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Director Approval: David Stevens – 22/12/2017 
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Urgency provisions do not apply 
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Ward Councillor (s) 
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the report is seeking authorisation to 
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DECISION RECOMMENDATIONS 

That Cabinet: 
 

1 Approve public consultation on the adoption of civil penalties for housing 
offences, including the charging scheme detailed in appendix A. 
 

2 Recommend that, subject to there being no major changes following 
consultation, Cabinet approves the adoption of the charging scheme set 
out in appendix A. 
 

3 Recommend that, should amendments to the charging scheme be 
necessary following consultation, the item be referred back to the 
Executor Director – Adult Social Care, Health and Wellbeing for such 
amendments to be approved in consultation with Cabinet Member for 
Housing. 
 

4 Recommend that the Scheme of Delegation to Officers in respect of the 
Director of Prevention and Protection be amended to include the following 
powers:- 
 
Housing and Planning Act 2016:  
(a) to authorise the institution and enforcement of civil proceedings under 
section 126 and Schedule 9, and (b) to make application for a rent 
repayment order under section 41.  

 

 
1 PURPOSE OF THE REPORT  

 
1.1 The Housing and Planning Act 2016 introduces new provisions to tackle 

landlords who provide substandard and unsafe accommodation, including 
the use of civil penalties as an alternative to prosecution and rent 
repayment orders.  
 

1.2 Section 126 and schedule 9 of the Housing and Planning Act 2016 amend 
the Housing Act 2004 to provide an alternative to prosecution of allowing 
a civil penalty to be imposed by a local housing authority. The amount is 
to be determined by the local housing authority with a maximum set at 
£30,000. 

 
1.3 The purpose of this report is to seek permission from Cabinet to consult 

on the adoption of civil penalties, in accordance with appendix A and to 
make the necessary amendments to the council’s Scheme of Delegations 
to Officers (Executive) to enable the relevant powers in the Housing and 
Planning Act to be exercised. 
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2 IMPLICATION FOR THE COUNCIL’S AMBITION  

 

2.1 Ambition 2: “Sandwell is a place where we live healthy lives and live them 
for longer and where those of us who are vulnerable feel respected and 
cared for.” The connection between housing conditions and health is well 
established and the recommendations in this report will give officers 
additional means of dealing with unsatisfactory accommodation in the 
private rented sector. 
 

2.2 Ambition 5: “Our communities will feel safe, more protected and confident 
in their homes and neighbourhoods.” People living in privately rented 
accommodation include some of the most vulnerable members of society, 
who are at risk of exploitation by unscrupulous landlords. The 
recommendations of this report will give officers additional powers to 
tackle those who fail to comply with their legal responsibilities, including 
rent recovery.  

 
 

3 BACKGROUND AND MAIN CONSIDERATIONS  
 

3.1 The Department for Communities and Local Government (DCLG) has 
published statutory guidance on civil penalties under the Housing and 
Planning Act 2106.  
 

3.2 Civil penalties are an alternative to prosecution and can be imposed on 
both landlords and letting agents for the same offence where both are 
implicated. There is a need to demonstrate “beyond reasonable doubt” 
that the offence has been committed, which is the same standard of proof 
required for prosecution in the magistrates’ court. 

 
3.3 The DCLG guidance is that local housing authorities should consider the 

following factors to help ensure that the civil penalty is set at an 
appropriate level:  

• Severity of the offence. The more serious the offence, the higher the 
penalty should be. However, each case should be established on its 
own merits and a matrix should not be used to construct a ‘one size 
fits all’ approach. 

• Culpability and track record of the offender. A higher penalty will be 
appropriate where the offender has a history of failing to comply with 
their obligations and/or their actions were deliberate and/or they knew, 
or ought to have known, that they were in breach of their legal 
responsibilities.  

• The harm caused to the tenant. This is a very important factor when 
determining the level of penalty. The greater the harm or the potential 
for harm the higher the amount should be when imposing a civil 
penalty.  
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• Punishment of the offender. A civil penalty should not be regarded as 
an easy or lesser option compared to prosecution. While the penalty 
should be proportionate and reflect both the severity of the offence 
and whether there is a pattern of previous offending, it is important 
that it is set at a high enough level to help ensure that it has a real 
economic impact on the offender and demonstrates the consequences 
of not complying with their responsibilities.  

• Deterring the offender from repeating the offence. The ultimate goal is 
to prevent any further offending and help ensure that the landlord fully 
complies with all of their legal responsibilities in future. The level of the 
penalty should therefore be set at a high enough level such that it is 
likely to deter the offender from repeating the offence.  

• Deterring others from committing similar offences. While the fact that 
someone has received a civil penalty will not be in the public domain, 
it is possible that other landlords in the local area will become aware 
through informal channels when someone has received a civil penalty.  

• Removing any financial benefit the offender may have obtained as a 
result of committing the offence. The guiding principle here should be 
to ensure that the offender does not benefit as a result of committing 
an offence, i.e. it should not be cheaper to offend than to ensure a 
property is well maintained and properly managed.  

 
3.4 The penalty must be set on a case by case basis having regard to the 

policy. A system of penalty fees has been devised and agreed by the 
West Midlands Housing Enforcement Practitioners Group. This group is 
made up of representatives from local authorities in the West Midlands 
Region. By agreeing a common fees structure throughout the majority of 
the West Midlands it shows landlords a consistent approach, especially if 
they have properties in other Districts/Boroughs. It also reduces the 
potential challenge to the amount of penalty charge at the First Tier 
Tribunal. 
 

3.5 A civil penalty should not be seen as a lesser option compared to 
prosecution. It should be set sufficiently high to have a real economic 
impact on the offender and demonstrate the consequences of not 
complying with their responsibilities.  

  
3.6 The proposed charging system therefore specifies a civil penalty of 

£5,000 for a first offence rising to £30,000 depending on the 
circumstances of the case.  

 
3.7 Appendix A sets out the charges that would be applied in practice. For 

example, a landlord with no previous convictions who failed to comply 
with an improvement notice where the tenant was vulnerable or significant 
harm occurred as result of housing conditions, would receive a basic 
penalty of £5,000 with a £2,500 premium because of the impact on the 
tenant. If the landlord could demonstrate their income was less than £440 
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per week the £7,500 penalty would be reduced by 50%. If the landlord 
repeated the offence the basic penalty would be £15,000 plus £2,500 
impact premium. 
 

3.8 At the upper end of the range of penalties, a landlord who failed to obtain 
a licence for a house in multiple occupation would receive a basic penalty 
of £10,000 for a first offence, and a second offence would attract a 
penalty of £30,000, with a 50% reduction for income below £440 in either 
case. 
 

3.9 It is proposed that prosecution should be pursued instead of imposing a 
civil penalty where: 

• There have been two or more previous offences by the same landlord 
or letting agent within 3 years, 

• The landlord has been listed on the national database of rogue 
landlords and property agents who have been convicted of banning 
order offences (this provisions is to be brought into force on 6 April 
2018), or received 2 or more civil penalties, or 

• It is proposed to apply for a banning order to prevent the landlord 
trading. 

 
3.10 Rent repayment orders can be applied for when a landlord has failed to 

comply with an improvement or prohibition notice under the Housing Act 
2004 or has committed offences relating to using violence to enter a 
property, illegal eviction or harassment. An application is made to the First 
Tier Tribunal and, if granted, requires a landlord to repay a specified 
amount of rent, up to a maximum of 12 months. An application can be 
made by a local housing authority if the rent was paid through Housing 
Benefit or the housing element of Universal Credit. 

 
 
4 THE CURRENT POSITION  

 

4.1 Offences under the Housing Act 2004 are currently dealt with by 
prosecution in the magistrates’ court. Potential cases are reviewed by an 
internal panel and a detailed file is prepared for approval by the Director – 
Prevention and Protection before being passed to Legal Services. A 
landlord issued with a civil penalty can appeal to the First Tier Tribunal 
and officers will still need to prepare their case to the same standard of 
proof as if the matter were being prosecuted.  
 
 

 
5 CONSULTATION (CUSTOMERS AND OTHER STAKEHOLDERS) 
 
5.1 This report seeks permission to consult on the scheme of civil penalties in 

appendix A. It is proposed to consult on the proposal with the general 
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public via the council’s Consultation web page and to seek views 
specifically from members of Sandwell Landlords Forum.   
 

5.2 A consultation period of four weeks commencing on 12 February 2018 is 
being proposed. An outline of the proposals will be posted on the 
corporate website together with a link to the table of charges set out in 
Appendix A of this report. The consultation will be promoted through 
existing housing forums to support landlord engagement. 
 

5.3 Respondents will be able to give their views on the proposed penalties 
either in an email or by completing a web form. The form would simply 
ask the nature of their interest i.e. landlord, tenant, general member of the 
public etc, and include a free text area for comment. Responses will be 
analysed and any changes to the proposed charging scheme arising from 
the consultation will be discussed with the Cabinet Member.  

 
6 ALTERNATIVE OPTIONS  

 
6.1 The alternative option would be to disregard the new powers made 

available to the council, which would reduce the ability of officers to tackle 
rogue landlords who knowingly rent out unsafe and substandard 
accommodation.  
 
 

7 STRATEGIC RESOURCE IMPLICATIONS  
 
7.1 Income received from a civil penalty can be retained by the Council 

provided that it is used to further the authority’s statutory functions in 
relation to their enforcement activities covering the private rented sector. 
It is not possible to predict what level of income will be achieved through 
the issue of civil penalties in advance of the scheme coming into 
operation. 
  

7.2 There may be implications for debt recovery if landlords do not pay the 
civil penalty charge. Where the landlord or property agent fails to pay a 
civil penalty, the case should be referred to the county court for an Order 
of that Court. If necessary, county court bailiffs can be used to enforce the 
order and recover the debt. 
 

7.3 Should the implementation of civil penalties and rent repayment orders be 
approved the details of the charging scheme, outlined in appendix A, will 
form part of the council’s annual Fees and Charges report which will 
agree the rates within the charging scheme on an annual basis.  

 
 
8 LEGAL AND GOVERNANCE CONSIDERATIONS  
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8.1 Section 126 of the Housing and Planning Act 2016 amends the Housing 

Act 2004 (HA) to allow Local Housing Authorities to impose financial 
penalties of up to £30,000 on landlords, as an alternative to prosecution 
for certain offences. 
 

8.2 The specified offences are: 

• Failing to comply with an improvement notice. These formal notices 
are served when there are significant hazards in a premises that can 
reasonably be remedied but require formal action from the authority 
to make the owner carry out the work. 

• Failing to licence a House in Multiple Occupation (HMO) which is 
required to be licensed. All HMO’s that are three storeys or higher 
with five or more people occupants forming two or more households 
must be licensed. Local authorities can also designate areas where 
all HMOs are subject to Additional Licensing.  

• Failure to licence a house required to be licensed within an area that 
has been designated for Selective Licensing.  

• Contravention of an overcrowding notice.  

• Breaches of the HMO management regulations. 
 

8.3 The process for issuing a civil penalty is first to issue a Notice of Intent 
including the proposed financial penalty, reasons for issue and rights to 
make representations. Any representations are to be made within 28 days 
of serving the Notice. The council will then decide whether to impose a 
penalty and its amount. A Final Notice is issued requiring the said penalty 
to be paid within 28 days. This sets out the amount, reasons, how to pay, 
the period for payment (28 days), information on right to appeal and 
consequences of failure to comply with the notice. The landlord has the 
right to appeal at the First Tier Tribunal against the decision or the 
amount. If the landlord does not pay a civil penalty it is referred to the 
county court for an Order of the Court. 

 
 

9 EQUALITY IMPACT ASSESSMENT  
 

9.1 A screening assessment has been carried out which indicates that the 
proposal does not discriminate against anyone based on their protected 
characteristics. A full Impact Assessment is therefore not required. 
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10 DATA PROTECTION IMPACT ASSESSMENT  

 
10.1 Enforcement of Housing Act offences involves the collection of personal 

information about tenants, landlords and letting agents. Some of this data 
is shared with partners for the purpose of detecting and preventing crime. 
 

10.2 From May 2018, the council will need to comply with the General Data 
Protection Requirement and the council has commenced a review of data 
collection, collation and sharing procedures and protocols in preparation 
for the new requirement. 

 
11 CRIME AND DISORDER AND RISK ASSESSMENT  

 
11.1 The recommendations of this report will give officers additional powers 

which will contribute to reducing criminal activity by unscrupulous 
landlords who exploit vulnerable tenants. 
 

11.2 The Corporate Risk Management Strategy (CRMS) has been complied 
with – to identify and assess the significant risks associated with this 
decision. This includes (but is not limited to) political, legislation, financial, 
environmental and reputation risks. Based on the information provided, it 
is the officers’ opinion that for the significant risks that have been 
identified, arrangements are in place to manage and mitigate these 
effectively. This assessment has identified there are no current “red” risks 
that need to be reported. 

  
11.3  If the recommendations of this report are not approved, the opportunity to 

make use of receipts from civil penalties to support enforcement activities 
will not be available. In addition, it would not be possible for officers to 
pursue rent recovery. 

 
 
12 SUSTAINABILITY OF PROPOSALS  

 
12.1 External funding via the Controlled Migration Fund for the next two years 

will be used to support the implementation of the approach introducing 
civil penalties and rent repayment orders across the borough. 
 

12.2 No additional resources are required above this to implement the use of 
civil penalties within the Housing Quality Team.  
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13 HEALTH AND WELLBEING IMPLICATIONS (INCLUDING SOCIAL 
VALUE) 
 

13.1 The recommendations of this report will give greater powers to officers 
involved in the enforcement of housing standards in the private rented 
sector and therefore will have a positive impact on health and wellbeing. 

 
14 IMPACT ON ANY COUNCIL MANAGED PROPERTY OR LAND 

 

14.1 There is no impact on any council managed property or land arising from 
the proposals. 

 
 

15 CONCLUSIONS AND SUMMARY OF REASONS FOR THE 
RECOMMENDATIONS  

 
15.1 The Housing & Planning Act 2016 introduced a range of measures to 

crack down on rogue landlords including an extension of the use of civil 
penalties and rent repayment orders. 
 

15.2 The purpose of this report is to recommend delegation of these powers to 
the Director of Prevention and Protection and to seek permission to 
consult on a charging scheme for civil penalties. 

 
 

16 BACKGROUND PAPERS 
 

16.1 “Civil penalties under the Housing and Planning Act 2016 - Guidance for 
Local Housing Authorities” Department for Communities and Local 
Government, April 2017 

 
 

17 APPENDICES: 
 

Appendix A -  Charging table for determining value of Financial Penalties 
imposed under Housing Act 2004 

 
 
 
 
David Stevens 
Executive Director – Adult Social Care, Health and Wellbeing  
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Appendix A 
 

Charging table for determining value of Financial Penalties imposed 
under Housing Act 2004 

 

Failure to comply with an Improvement Notice (Section 30)                  £ 

1st offence                                                                                                    (note 1) 5,000 

2nd subsequent offence by same person/company (note 2) 15,000 

Subsequent offences by same person/company                                          (note 7) 25,000 

    

Premiums (use all that apply)    

Acts or omissions demonstrating high culpability                                         (note 8) +2,500 

Large housing portfolio (10+ units of accommodation) (note 3) +2,500 

Multiple Category 1 or high Category 2 Hazards (note 4) +2,500 

Vulnerable occupant and/or significant harm occurred as result of housing conditions                                                                                                     
(note 5) 

+2,500 

Perpetrator demonstrates Income to be less than £440/week                     (note 6) -50% 

 

Offences in relation to licensing of HMOs  
 (note1) 
under Part 2 of the Act (Section 72)  

£ 

Failure to obtain property Licence (section 72(1)) (note 1) 10,000 

2nd subsequent offence by same person/company                                     (note 2) 30,000 

Perpetrator demonstrates Income to be less than £440/week (note 6) -50% 

    

Breach of Licence conditions (Section 72(2) and (3)) - Per licence breach 5,000 

Perpetrator demonstrates Income to be less than £440/week (note 6) -50% 

  

Offences in relation to licensing of houses subject to selective  
licensing under Part 3 of the Act (Section 95)                                                           

£ 

Failure to Licence (section 95(1)) (note 1) 10,000 

2nd subsequent offence by same person/company (note 2) 30,000 

Perpetrator demonstrates Income to be less than £440/week (note 6) -50% 

    

Breach of Licence conditions (Section 95(2)) - Per licence breach 5,000 

Perpetrator demonstrates Income to be less than £440/week (note 6) -50% 

  
  
 

Offences of contravention of an overcrowding notice (section 139)      £ 

1st relevant offences (note 1) 5,000 

2nd subsequent offence by same person/company                                     (note 2) 15,000 

    

Premiums (use all that apply)   

Acts or omissions demonstrating high culpability                                          (note 8) +2,500 

Vulnerable occupant and/or significant harm occurred as result of overcrowding   (note 3) +2,500 

Perpetrator demonstrates Income to be less than £440/week (note 6) -50% 

  



11 

Failure to comply with management regulations in respect of HMOs (Section 
234)                                                                                               

£ 

1st relevant offences                                                                                      (note1) 1,000/offence  

Second subsequent offences by same person/company for the same offence  3,000/offence 

  

Premiums (use all that apply)   

Acts or omissions demonstrating high culpability                                         (note 8) +2,500 

Large housing portfolio (10+ units of accommodation) (note 3) +2,500 

Vulnerable occupant and/or significant harm occurred as result of housing  
conditions (note 5) 

+2,500 

Perpetrator demonstrates Income to be less than £440/week (note 6) -50% 

 

NOTES 
 
Note 1 – Offences that may be dealt with by way of imposing a financial penalty 

The starting point for a financial penalty is based on the number of previous convictions or imposition of 
a financial penalty for the same type of offence in the previous four years.  
After the starting point has been determined, relevant premiums are added to the starting amount to 
determine the full financial penalty to be imposed 
No single financial penalty may be over £30,000. Where the addition of all relevant premiums would put 
the penalty above the maximum, it shall be capped at £30,000 
 

Note 2 - 2nd subsequent offence by same person/company 
The council will take into account any such convictions or financial penalties irrespective of the locality 
to which the offence relates. 
 

Note 3 - Large housing portfolio (10+ units of accommodation) 
The premium is applied where the perpetrator has control or manages of 10 or more units of 
accommodation. 
For the purposes of this premium, the definition of a person having control and person managing are as 
defined by Housing Act 2004 Section 263. 
 

Note 4 - Multiple Category 1 or high Category 2 Hazards 
This premium will apply where the failure to comply with the Improvement Notice relates to three or 
more Category 1 or high scoring Category 2 hazards associated with different building deficiencies. For 
the avoidance of doubt this means that where two hazards are present but relate to the same property 
defect, they are counted as one hazard for purposes of this calculation.  
For the purpose of this premium, a high scoring category 2 hazard is defined as one scored following 
the Housing Health and Safety Rating System as “D” or “E”. 
 

Note 5 - Vulnerable occupant and/or significant harm occurred as result of housing conditions 
This premium will be applied once if either the property is occupied by a vulnerable person or if 
significant harm has occurred as a result of the housing conditions. 
For purposes of this premium a vulnerable person is defined as someone who forms part of a 
vulnerable group under Housing Health and Safety Rating System relating to hazards present in the 
property or an occupant or group of occupants considered by the council to be at particular risk of harm 
that the perpetrator ought to have had regard. 
For purposes of this premium, significant harm is defined as physical or mental illness or injury that 
corresponds to one of the four classes of harm under the Housing Health and Safety Rating System 
Operating Guidance*. 
At the time of publication this document can be found at www.gov.uk and a summary table is below. 
 

 
Note 6 - Perpetrator demonstrates Income to be less than £440/week 

This premium will be applied after all other relevant premiums have been included and if applicable will 
reduce the overall financial penalty by 50%.                     
To be applicable, the person served by the Notice of Intent must provide sufficient documented 
evidence of income. 
The figure of £440/week is to be calculated after omission of income tax and national insurance.  
The council reserves the right to request further information to support any financial claim, and where 
this is incomplete or not sufficiently evidenced may determine that the premium should not be applied.  
 

Note 7 - Previous history of non-compliance with these provisions 

http://www.gov.uk/
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This premium is applied where there has been a conviction or imposition of a financial  penalty for the 
same type of offence in the previous four years.  
The council will take into account any such convictions or financial penalties irrespective of the locality 
to which the offence relates. 
 

Note 8 – Acts or omissions demonstrating high culpability                                          
This premium will be applied where, the person to which the financial penalty applies, acted in a 
reckless or deliberate manner in not complying with the statutory notice or previous relevant formal 
advice.  
 
 
 
 
 
 
* Housing health and safety rating system enforcement guidance: Housing Act 2004 part 1 - housing 
conditions Ref: ISBN 9781851128471, available at: 
https://www.gov.uk/government/publications/housing-health-and-safety-rating-system-enforcement-
guidance-housing-conditions (accessed 3 January 2018) 

https://www.gov.uk/government/publications/housing-health-and-safety-rating-system-enforcement-guidance-housing-conditions
https://www.gov.uk/government/publications/housing-health-and-safety-rating-system-enforcement-guidance-housing-conditions

