
PLANNING APPEAL UNDER THE TOWN AND COUNTRY PLANNING 
(SCOTLAND) ACT 1997 (AS AMENDED): APPLICATION TO MODIFY A 
PLANNING OBLIGATION WITHIN A LEGAL AGREEMENT ASSOCIATED WITH 
PLANNING PERMISSION 14/00910/PPP IN RESPECT OF LAND AT 
CAULDCOATS, DALKEITH, EH22 1SH (DPEA REF: POA-290-2002) 
 
Agenda for hearing session to be held by webex on Wednesday 13 October 
2021 at 10:00 
 
10:00 Session opens, introductions, purpose and conduct of the hearing session, 
any procedural matters 
 
10:15  Hearing session 
 
Those participating 
 

 For the appellant:  Fraser Mitchell, Shoosmiths LLP and Jan Kinsman, 
Educational Facilities Management Partnership Limited 

 For the council: Matthew Atkins, Marc Bedwell and Marcus Inglis 
 
1.  At section 5 of the statement of agreed matters it states at paragraph 5.1 that if 
the appeal is upheld and the modification is allowed, the consequent changes to the 
section 75 agreement would be acceptable.  Does this mean that the council no 
longer considers that there is any uncertainty in the proposed mechanism as per its 
second reason for refusal?   
 
2.  The supplementary guidance is almost 10 years old.  What weight should the 
reporter give to it and in particular the pupil product ratio of 0.22?  Given that the 
supplementary guidance has been through a consultation process, was approved by 
Scottish Ministers and adopted by the council does the reporter need to look behind 
the pupil product ratio used in that document?   
 
3.  Figure 1 of the Appellant’s hearing statement shows that since 2006 the 
secondary pupil numbers have remained fairly constant.  Does the council accept 
that this is the case?   
 
4.  There appears however to have been an increase in secondary pupil numbers 
since 2018.  Is this trend likely to continue particularly given the number/type of units 
that have planning permission?  Note also the projected pupil numbers for August 
2020 when compared to the number in 2018 (5,543 (see PVL6) v 5,113 (see 
PVL14)).  Does this reflect the effect of the housing that has now been constructed?  
Does this highlight the lag between houses being completed and occupied and 
children reaching secondary school age?  Is that relevant?   
 
5.  With reference to paragraph 5.6 of the appellant’s comments on the council’s 
response to the appeal, please explain how the local effects of individual 
developments are diluted when considering secondary schools?   
 
6.  Given the primary pupil product ratio of 0.308, is it reasonable to reduce the 
secondary pupil product ratio to 0.128 given the relationship between the two?   



 
7.  Why is there a reasonable expectation that there will be a higher than usual pupil 
product occurring (see PVL8) in relation to this development?   
 
8.  The council refers to its experience at Hopefield.  How relevant is this?  Are the 
circumstances of that site comparable to this site?  Has there actually been a higher 
secondary pupil product ratio?   
 
9.  Is the experience in Newcastle relevant?   
 
10.  What consideration did the council have to surplus capacity in other secondary 
schools within the catchment area?  Is a full education contribution justified or should 
it be ‘discounted’?   
 
11.  Please can the council comment on figures 1, 2 and 3 in the appellant’s hearing 
statement.  With reference to figure 3 which scenario is most realistic and most 
reasonable?  Is it accepted that the secondary pupil numbers will grow steadily as 
asserted by the appellant rather than grow significantly?   
 
12.  What has changed since the pupil product ratio of 0.242 was agreed in the 
section 75 agreement?  Why was this figure used at that time which is different to 
that set out in the supplementary guidance and the consultation response from 
education dated 6 January 2015?   
 
13.  What evidence is there to support a pupil product ratio of 0.242?  The council’s 
delegated worksheet refers to the figure of 0.242 being the ‘now established 
Midlothian secondary pupil product’  How and where has it been established?   
 
14.  Given the appellant’s evidence, in particular its various graphs and tables, is the 
council being reasonable in requiring a pupil product ratio of 0.242?  Would the 
planning obligation based on that pupil product ratio meet the tests in circular 
3/2012?   
 
15.  Looking at this from a layperson’s perspective, it is reasonable to assume that a 
development of 350 houses would only generate 45 secondary school pupils (as 
would be the case if a pupil product of 0.128 is used)?  Would the planning obligation 
based on that pupil product ratio meet the tests in circular 3/2012?   
 
16.  Would a planning obligation based on a pupil product ratio of 0.22 meet the tests 
in circular 3/2012?   
 
17.  Please clarify how many places there would be at the new Shawfair Secondary 
School – 1800 or 1600? Different figures are used in different updates however in 
the most recent Learning Estates Strategy Update it states 1800 places.   
 
18.  Why is the Scottish Futures Trust metric preferred given that is it is from 2011 
(accepting that it would be index linked)?  Should the reporter use the figures in the 
Learning Estates Strategy update?   
 
19.  How was the proposed per pupil contribution of £27,732 calculated?   



 
20.  Please can the appellant clarify what the proposed Secondary Contribution 
(Tranche Payment) would be?  There are different figures in the hearing statement 
and the revised section 75 agreement.   
 
21.  If the reporter is persuaded to agree the modification to the section 75 
agreement, is the council protected by clause 6 of the section 75 agreement allowing 
it to seek additional contributions should the pupil product ratio turn out to be higher?   
 
22.  Final concluding remarks from the parties – the council first and then the 
appellant.   


