
Calderdale MBC  

16 Wards Affected Calder 

Cabinet 15 January 2018 

Land on the North side of Burnley Road, opposite Roy Street, Cornholme: disposal 
of land subject to Cabinet approval for the appropriation of the land from open 
space to development land 

Report of the Director, Regeneration and Strategy 

 

1. Purpose of Report 
 
1.1 The purpose of this Report is to seek a decision from Cabinet to appropriate this 

land under section 122 of the Local Government Act 1972 (LGA)for ‘planning 
purposes’ prior to sale by way of auction under the general powers of disposal in 
section 123 of the LGA. 

 
 
2. Need for a decision 
 
2.1 If the land is no longer required for open space and the Council intends to 

appropriate the land for another purpose prior to its disposal, this must be recorded 
by a decision of Cabinet demonstrating that the decision has been made properly, 
transparently and reasonably. 

2.2 Appropriations of land are an executive function under the Local Government Act 
2000. Therefore any decision to appropriate land must be taken by the Cabinet 

2.3 Appropriation in this context simply means transferring the allocation of the land 

from one purpose to another, namely from that of open space to development land, 

free from private rights over the land or any status as open space. 
 

3. Recommendation 

3.1 That Cabinet approve the appropriation of the land (edged in red in Appendix A) 
under section 122 of the Local Government Act 1972 for planning purposes prior to 
sale by way of auction under the general power of disposal under section 123 of the 
LGA to enable the land to be sold for development purposes free from private rights 
over the land and transferring the allocation of the land from that of open space. 

3.2 That Cabinet approves the delegation of authority, to the Director Economy & 
Environment in consultation with the Head of Democratic and Partnership Services 
and the Cabinet Member for Regeneration and Economic Development to complete 
the transaction following the decision to appropriate the land. 
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4. Background and/or details 

4.1 The Council is the registered freehold owner of the land with Title Absolute 
registered under title number WYK811332 at the Land Registry shown outlined in 
red on the attached plan at Appendix A. 

4.2 The Council acquired the land through a Compulsory Purchase Order (CPO) in 
1978. 

4.3 The CPO was made pursuant to the Council’s powers under section 43 of the 
Housing Act 1957 whereby the former dwelling houses on the land were declared 
unfit for human habitation and the Council applied to the Secretary of State for 
compulsory purchase with a view to demolish the properties and create a clearance 
area. 

4.4 The clearance area that was created is deemed to be Open Space within the 
meaning of Section 20 of the Open Spaces Act 1906.  

4.5 Section 291 of the Housing Act 1985 deals with the ‘method of dealing with land 
acquired for clearance’ by Local Authorities. Following demolition of the buildings, a 
Local Authority may “appropriate or dispose of the land subject to such restrictions 
and conditions (if any) as they think fit.” 

4.6 The land is vacant, is not utilised by the owning service and has been declared 
surplus to requirements by the owning Directorate, Communities & Service Support. 

4.7 The land has limited value and limited use; it would be very difficult to develop. After 
discussions with the Council’s Planning Service, it is considered that the land is 
likely to be used as amenity land, though it would generate a capital receipt of circa 
£5,000. 

4.8 There is nothing within the Registered Title which would impede a sale. However, 
the land was acquired by CPO; therefore no documents of earlier title were 
produced to the Land Registry upon first registration. The land is therefore subject 
to such private rights, restrictive covenants and easements that existed prior to the 
compulsory purchase, and which are still enforceable. 

 

5. Options considered 

5.1 ‘Do Nothing’ The Council is not legally obliged to appropriate the land for planning 
purposes before disposing of it. Section 123 of the Local Government Act gives the 
Council sufficient power to dispose of the land as open space, the sale of which has 
been advertised accordingly and no objections have been received.  However, the 
decision to dispose of open space land is, like many other administrative actions by 
public authorities, subject to challenge by way of Judicial Review. If disposal of the 
open space was challenged, the Council would be required to demonstrate that the 
decision was made properly and in accordance with Wednesbury reasonableness 
in absence of a thorough consideration and transparent decision by Cabinet 
Members as to whether or not the land is still required for the purposes of ‘Open 
Space.’ Open space is defined in the Town and Country Planning Act as ‘land laid 
out as a public garden or used for the purposes of public recreation.’ 
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5.2 ‘Appropriate the land for planning purposes’ – This option, which is as 
described, is the recommended option. Appropriation in this context simply means 

transferring the allocation of the land from one purpose to another, namely from 

that of open space to development land, free from private rights over the land or 
any status as open space. With Cabinet approval to appropriate, the Council will be 
able to demonstrate that formal consideration has taken place and a resolution has 
been recorded that the land is no longer required for the purpose for which it is 
currently appropriated, namely open space. If appropriated the land can be sold 
free from private rights and any status as open space land and generate a capital 
receipt for the Council. Appropriation significantly reduces the risk of a challenge to 
the disposal by way of Judicial Review and strengthens the Council’s position in 
defending any such challenge.  

 

6. Financial implications 

6.1 Disposal of the land will generate a capital receipt of circa £5,000. 

6.2 The land is deemed to be surplus to requirements by the owning service. 

 
7. Legal Implications 

7.1 Disposal – Section 123 Local Government Act 1972 

The Council has the power under Section 123 of the Local Government Act 1972 to 
dispose of land at less than best consideration, without the requirement for approval 
from the Secretary of State, at up to £2million below open market value if it can 
justify the undervalue by the virtue of other benefits either social, environmental or 
economic. 

However, given that the land as a clearance area is deemed to be ‘Open Space’ 
within the meaning of the Town and Country Planning Act 1990 as land laid out as a 
public garden or used for the purposes of recreation; then formal notice of disposal 
is required. 

More specifically, Section 123(2A) states that the Council may not dispose of any 
land consisting or forming part of an open space unless before disposing of the 
land, the Council gives notice of its intention to do so. The Council must therefore 
advertise this intention, specifying the land in question, for two consecutive weeks 
in the local newspaper. The Council must then consider any objections to the 
proposed disposal. 

Open Space notices served on 3rd & 10th August 2017 in The Hebden Bridge Times 
& Todmorden News under section 123(2A) received no objections to the disposal of 
this open space. The land could be sold under section 123 of the Local Government 
Act 1972 as ‘open space’. 
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7.2 Appropriation – Section 122 Local Government Act 1972  

 Section 122 of the Local Government Act provides that: 

“A Council may appropriate, for any purpose for which the Council is authorised 
by statue, to acquire land by agreement any land which belongs to it and is no 
longer required for the purpose for which it is immediately held before the 
appropriation” 

The key procedural points of section 122 are therefore as follows: 

(a) The land must already belong to the Council.  

(b) The land must be no longer required for the purposes for which it is currently 
appropriated. 

(c) The purposes for which the Council is appropriating must be authorised by 
statute.  

In relation to the land in question:- 

(a) The Council is registered freehold owner of the land. 

(b) The decision as to whether or not the land is no longer required for as open 
space is for Cabinet Members having taken into account all relevant 
considerations and disregarding any irrelevant considerations. 

(c) The purposes for which the Council is proposing to appropriate the land is 
authorised by Section 291 of the Housing Act 1985. 

Section 122(2A) provides that a Council may not appropriate land constituting or 
forming part of an ‘open space’ unless it advertises its intention to do so for two 
consecutive weeks in a newspaper circulating in the local area and consider any 
objections to the proposed appropriation which may be made to the Council.  

Open Space Appropriation notices served on 28th September and 5th October 2017 
in The Hebden Bridge Times & Todmorden News under section 122(2A) received 
no objections to the appropriation of this open space. The absence of objection to 
the appropriation notices will be a factor for Cabinet Members to consider in 
deciding whether or not the land is no longer required as open space. If 
appropriated the land would be sold for planning purposes as opposed to the sale 
of open space land.  

7.3 The Council have powers under Sections 123 and 127 of the Local Government Act 
1972 to dispose of land in any manner they wish, including the sale of their freehold 
interest. The only restriction is that a disposal must be for the best consideration 
reasonably obtained otherwise consent is required from the Secretary of State. 

7.4 The Council would need to comply with the Property Disposal Strategy which was 
adopted in December 2016. 

7.5 The Council can proceed immediately to disposal under the general power in 
section 123 and sell the land as open space. The appropriate notices have been 
served. There is no legal obligation to first appropriate the land for planning 
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purposes to change its function from that of open space to development land. 
However, the risk of judicial review is significantly greater, (notwithstanding the 
absence of objections to the notices of disposal) given that there has been no 
formal resolution that the land is no longer required for ‘land laid out or used for the 
purposes of public recreation.’ 

7.6 For the Council to appropriate the land for planning purposes it must first resolve 
and formally record that this particular piece of land is no longer required for the 
purposes for which it was used immediately prior to the appropriation. In reaching 
this decision the Cabinet must consider all relevant factors, including but not limited 
to the public need within the locality for the existing use as open space. However, 
provided that the resolution is not made in bad faith and it is not a decision that no 
reasonable authority could possibly take, then this is entirely up to the Council to 
determine as is held in case law.   

7.7 One possible major advantage of appropriating land for planning purposes before 
disposing of it is that section 237 of the Town and Country Planning Act 1990 
prevents any covenants or easements thwarting a development of any land held for 
planning purposes provided that the development is authorised by planning 
permission, instead converting any interference with any such third party rights into 
a claim for compensation. In the current instance, this might be advantageous to a 
potential purchaser and furthermore will potentially assist the Council given that the 
land was acquired by CPO, it is still presently subject to such private rights, 
restrictive covenants and easements as may have been imposed thereon prior to 
the compulsory purchase.  

7.8 Furthermore, section 241 of the Town and Country Planning Act 1990 provides that 
land appropriated by a Council for planning purposes may be used in any manner in 
accordance with planning permission notwithstanding its status as open space 

7.9 The above points regarding appropriation significantly lower the risk of a judicial 
review challenge being issued against the Council and strengthen the Council’s 
position in the unlikely event that such an action is brought against the Council. 

 
8. Consultation 

8.1 Consultation with Ward Members has been undertaken with respect to this 
disposal. Cabinet of 9th July 2012 (Minute Ref B19/27) resolved that formal 
consultation with Ward Members will be in writing and there will be a fixed period of 
21 calendar days for objections to be received. No objections were received within 
the required 21 days or, indeed, since that time. 

 
 
9. Environment, Health and Economic Implications 

9.1 The land identified in Appendix A is deemed open space in the Unitary 
Development Plan. 
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10. Equality and Diversity 

N/A 

11. Summary and Recommendations 

11.1 Cabinet is recommended to approve the appropriation of the land to the North side 
of Burnley Road, opposite Roy Street, Cornholme under section 122 of the Local 
Government Act 1972 for ‘planning purposes’ prior to sale by way of auction under 
the general powers of disposal in section 123.  

 

 _______________________________________________________________________  

 

For further information on this report, contact: 
Paul Heptinstall Asset Portfolio Officer, Corporate Asset and 

Facilities Management, Regeneration and Strategy 
Telephone: 01422 392032 
E-mail: paul.heptinstall@calderdale.gov.uk 
 
 
 
 
 
 
 
The documents are available for inspection at: 
 
Corporate Asset and Facilities Management 
Third Floor 
Princess Buildings 
Princess Street 
Halifax 
HX1 1TS 
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Appendix A 


